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' Introdﬁctio’n

This guide should be of interest
to four main classes of reader:

those who enjoy the open
character of a common and
believe it should be kept clear
of encroachments except where
an essential need cannot be met
otherwise;

owners and managers of a
common who consider
enclosure or other works would
enhance the management or
public enjoyment of the
common;

adjoining owners, prospective
developers, utilities and
planners who consider that a
common provides an
opportunity to improve or
develop other land or services,
possibly to provide a wider
public benefit;

those in the legal and property
professions who would like
pointers to some of the
problems that can arise.

There are no commons in
Scotland or Northern Ireland
and, therefore, this topic
concerns England and Wales
only. Here, all commons are
subject to special protection
and restrictions which are in
addition to those affecting all
land under the Town and
Country Planning Acts and
other general legislation.
Those Acts cannot be ignored
and the most relevant are
considered in Chapter 8.

The guide 1s not and cannot be
an authoritative statement of
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the existing law. Those who
need that must refer to
legislation and cases, and the
books mentioned at the end of
the guide. It must also be
remembered that the law is
always changing: a decision of
the High Court or a new Act of
Parliament may make some
aspect of the paper incorrect.

Readers in classes B and C must
be strongly recommended to
obtain expert professional
advice and representation. It is
not a subject suited to amateur
do-it-yourself and not every
local solicitor or surveyor may
be aware of all the difficulties
that could arise but rarely come
to his or her attention.

However, all those concerned
should be mindful of what might
be involved so that they can
discuss proposals with their
professional consultants and
consider what actions are the
most desirable at any point in
the proceedings.

While much of this guide may
appear to be concerned with
operations initiated by people
not connected with the common,
it is important for owners and
commoners to realise that it also
concerns their own proposals.
Objections of others may have
to be taken into account.

If the owners of a common are
approached by anyone wishing
to do something likely to affect
the common, it might be
obvious that the request should
be rejected or opposed outright,
putting an end to the matter,
Unless an applicant has
compulsory powers (discussed
fully in Chapter 9) it has no
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practical means of gaining its
ends without a contractual
agreement with the owners and
every commoner (if any).
However, if the applicant is
persistent and, ignoring all
rebuffs, takes other steps with a
view to overcoming the
opposition, this guide will help
to make the opposition as
effective as possible.

While a proposal as first
submitted might be
unacceptable, the owners of the
common may be prepared to
consider variations or
alternatives without prejudice
to the eventual decision. It
would then be safest to instruct
solicitors to write appropriately
to the applicant, seeking
information about the financial
standing and repute of the
applicant and requiring that all
exploratory or other
preliminary work be done at the
applicant’s own risk and
expense. The owners and
commoners should ensure that
they are fully indemnified
against all fees and legal costs
that may be incurable in order
to obtain professional
(including technical) advice,
conduct negotiations, obtain all
necessary legal permissions and
consents and, if the application
is finally approved, prepare and
complete all necessary
contracts and other
transactions.

Owners and others interested in
a common should also be alert
for public consultation
exercises in connection with—
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the planning authority’s
preparation or revision of the
development plan or planning
framework for the whole or part
of their area, and

transport, airport, regeneration
or other major development
proposals.

In these cases, there may be no
direct approach to the owners
and they should not ignore local
press or other publicity and
advertisements indicating
proposals that may affect their
land or neighbourhood in the
future.

A public consultation,
particularly under paragraph
1.8a above, will probably set a
time limit for reply. Those who
do not comment as soon as a
harmful proposal comes to their
attention may find themselves
prejudiced at later stages.

Consultation under paragraph
1.8b is likely to be more
informal and, while there may
be time limits for observations,
the result of not replying will
not cause any rights to be lost.
However, those carrying out the
consultation will most likely
draw attention to the absence of
previous comment and allege
that this is in their favour,

It is strongly advised, in both
these cases, that observations be
submitted as it will ensure that
you are recorded as having an
interest in the matter and, at
later stages, should receive
directly more information and
be invited to submit further
comiments.
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Make sure you or the applicant

has considered the recommendation in
A Common Purpose a guide to
agreeing management on common
land, compiled by OSS, English
Nature, Countryside Agency, National
Trust and Rural Development Service,
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2.1

Interpretation .
Glossary

AONRB is a designated area of
outstanding natural beauty.

Defra means the Department
for Environment, Food and
Rural Affairs.

GPDQO means the Town and
Country Planning (General
Permitted Development) Order
1995 (SI 1995 no 418).

NAW is the National Assembly
for Wales which has powers to
give consent for works on
common land.

operations or installations

include any building, fencing or

other works.

owner of a common includes,
where the context permits, a
management committee or
agent.

5194 means section 194 of the
Law of Property Act 1925.

secretary of state refers to the
decision-makers on
applications for consent under
s194 or similar legislative
requirements, ie the Secretary
of State for Environment, Food
and Rural Affairs in England,
and the Minister for
Environment, Planning and the

22

3.1

32

Countryside for the Welsh
Assembly Government in
Wales. The latter is also the
relevant minister for planning
appeals and call-ins, but in
England the relevant minister is
the Deputy Prime Minister as
First Secretary of State,
secretary of state is also used to
refer to one of the predecessor
ministers, the first of which
under s194 was the Minister of
Agriculture and Fisheries.

S881 is a designated site of
special scientific interest.

TCPA means the Town and
Country Planning Act 1990.

WAG is the Welsh Assembly
Government, which is
responsible for policy and
advice.

All references to Acts and
orders are, unless otherwise
stated, as amended and in force
at 31 December 2004.

Most commons are subject to
special restrictions or conditions
goveming buildings, fencing or
other works. These are in
addition to those under the
Town and Country Planning or
other Acts which apply to all
land. Certain commons are
governed by Acts which relax
some of these restrictions either
completely or after obtaining the
consent of the secretary of state.

Some older local Acts
(sometimes now re-enacted in
local consolidation Acts) allow
works, especially roads or
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limited fencing, on particular
commons without the need for
specific consent. These
commons are usually, but not
always, in towns where the
commoners’ rights have all
been extinguished.

Other Acts (or regulations
under them) contain their own
procedures for obtaining
ministerial consent to particular
works on the commons
governed by that legislation.
Examples are:

schemes of regulations under
the Commons Act 1899;

articles 12 and 17 of the
schedule to the Ministry of
Housing and Local
Govemment Provisional Order
Confirmation (Greater London
Parks and Open Spaces) Act
1967, which relate to
recreational and similar
facilities, and new roads or
paths, on commons owned or
managed by London Borough
councils other than the City of
London Corporation;

section 23(2) of the National
Trust Act 1971, which relates
to all National Trust commons
except for certain works which
are permitted under section 29
of the National Trust Act 1907.

Sometimes an older Act
forbids, absolutely, any new
works on a common and that
restriction still applies unless a
later Act overrides it. The 1967
Act (para 3.3 (b) above)
permits (subject to Defra
consent) building, fencing or
other works for particular
purposes which were forbidden

in Acts governing some
individual commons. Other
London and local legislation
permits some road
improvements not otherwise
allowable.

3.5 In all other cases, building,
fencing or other works on
commons are governed by s194
of the Law of Property Act
1925. This requires the consent
of the secretary of state to be
obtained unless the section
otherwise provides. Chapters 4
— 6 deal more particularly with
this section.

3.6 Itis, therefore, important to
know what legislation, powers
or restrictions might specifically
affect a common in which you
are interested.

3.7 Rights of adjoining owners

3.7.1 The owner or occupier of
property adjoining a common
may need access to the common
in order to repair or maintain the
premises. It might be necessary
to erect scaffolding or, for safety
reasons, erect temporary fencing
around a strip of common.

Even if the adjoining owner has
no other right for the purpose,
this is permitted under the
Access to Neighbouring Land
Act 1992, by court order if the
owners of the common decline
to allow the access subject to
reasonable conditions.

3.7.2 An adjoining owner also has a
right to rebuild or place a new
wall along the boundary with
foundations that extend under
the common, subject to a notice
and procedure under the Party
Wall etc Act 1996, The
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4.1

4.2

4.3

building owner will have to pay
for a surveyor to protect the
interests of the owners of the
common.

While adjoining property may
have a right of way over and to
maintain an existing track on
the common, its owner has no
right to alter or widen it, or
improve the surface, without
the consent of the owners of the
common and in accordance
with the procedure described in
this guide unless a specific
right can be proved.

- Whet s194(1) applies

Subject to paragraph 4.4 below,
subsection (3) of s194 applies
subsection (1) to any /land
which, at the commencement of
the Act (1 January 1926) was
subject to rights of common,
except:

where the rights were
extinguished by any statutory
provision, eg a local Act or an
order under the Defence Acts;
or

where the rights were
extinguished by a local
authonty with the approval of
the secretary of state,

The effect of subsection (3) is
to make subsection (1)
applicable to a town or village
green if it was subject to rights
of common on 1 January 1926.

The mere disuse of rights of
common, since that date, and
the possibility that neither the
common nor rights of common
were registered under the
Commons Registration Act

44
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1965 does not remove the
applicability of subsection (1).
However, it might sometimes be
difficult to prove the previous
existence of a common or rights
of common which were not
registered.

Subsection (4) of s194 exempts
from subsection (1) building,

Sfencing or other works which

arc:

specially authorised by or in
pursuance of an Act of
Parliament or an order having
the force of an Act (see
paragraphs 3.2 — 3.4 above and
9.2 — 9.8 below);

lawfully erected or constructed
in connection with the taking or
working of minerals in or under
the common (see section 9.9
below);

electronic communications
apparatus installed for the
purpose of an electronic
communications code network
(see section 9.10 below).

Subject to the exceptions
described in chapter 4,
subsection (1) of s194 applies
to:
The erection of any building
or fence, or the construction
of any other work, whereby
access to land to which this
section applies is prevented
or impeded...

It applies whether the operattons
are permanent or temporary.

Examples of ‘other works’ are
new roadways, car parks, the
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5.5

6.1

concreting or tar paving of
existing rough tracks, the
construction of ditches,
embankments or the installation
of other anti-parking devices.

Also included are utility works
(eg electricity, gas, water,
sewerage or drainage). Those
laid underground, without the
need for surface apparatus,
should not prevent or impede
access for more than a short
period and, if the land is
properly restored expeditiously,
it may be unnecessary to insist
on action under s194.

Nevertheless, the owner of an
affected common will wish to
ensure that he has given
permission subject, if
appropriate, to proper
conditions and financial
arrangements.

Pylons, poles, wind turbines,
transformers and other non-
communications apparatus
above ground also require
consent under s194(1) unless
erected under compulsory
powers (see also section 8.4
below).

1cgL

If a proposal is also subject to
planning permission, this
should be applied for before
applying for consent under
s194(1) or similar legislation.
However, if the planning
application is called in, or an
appeal is lodged against a
refusal, paragraphs 8.5.4 --
8.5.6 below should be
considered as it may be
desirable to submit the consent

6.2

6.3

6.4

application before the planning
application or appeal is

considered by Defra, NAW, or
an inspector at a public inquiry.

The prospective applicant for
consent under s194(1) or similar
legislation can obtain or
download forms and guidance
notes from:

in England—

Common Land Branch, Defra
The Square, Temple Quay,
Bristol, BS1 6EB, tel 0117 372
8883
www.defra.gov.uk/wildlife-
countryside/issues/common/legi
slation/existing/sos-
consents.htm

in Wales—-

Planning Division 1(A), WAG,
Crown Buildings, Cathays Park,
Cardiff CF10 3NQ, tel 02920
823883

www.wales. gov.uk

(the form is not yet on the
website).

It is not necessary to go into all
the details of applications here
but the following paragraphs
deal with the policy aspects and
are largely based on those
briefing notes.

Under s194(1), the secretary of
state

...In giving or withholding
his consent...shall have
regard to the same
considerations and shall, if
necessary, hold the same
inquiries as are directed by
the Commons Act 1876, to
be taken into consideration
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and held by the [Secretary
of State] before forming an
opinion whether an
application under the
Inclosure Acts 1845 to
1882, shall be acceded to
or not.

This means that he or she must
be satisfied that it is expedient
to give consent having regard
to the benefit of the
neighbourhood as well as to
private interests in the
common, and must also take
into account any other relevant
factors, including any
objections which are lodged.

The ‘benefit of the
neighbourhood’ is defined in
the preamble to the Commons
Act 1876 as:

...the health, comfort and
convenience of the
inhabitants of any cities,
towns, villages, or
populous places in or near
any parish in which the
land proposed to be
inclosed, or any part
thereof, may be situate...

And it is considered in the
context of the common as a
recreational open space.

The secretary of state has been
advised that she should not
consider whether any
application for consent will be
for the future benefit of the
neighbourhood, but whether the
applicant has had regard to the
need for protecting the existing
benefit of the neighbourhood
arising from the common in its
present state. In assessing the
expedience of giving consent,

6.8
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6.10
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account will be taken of any
possible additional benefit that
may result, but it would not be
given priority as a considera-
tion.

The 1876 Act clearly
contemplates that any inclosure
will involve some encroach-
ment on the common and some
interference with private
interests. Therefore the Acts do
not require that the proposed
inclosure or work must be for
the benefit of the neighbourhood
and the private interests. They
merely have to be taken into
consideration in making a
decision.

While the legal advice follows
from the wording of s194(1), the
same policy is followed in
relation to applications under the
comparable legislation referred
to in paragraph 3.3 above,

An application will only be
considered to the extent that the
proposals have been brought to
the notice of the public.
Therefore, it should include all
buildings, fences or works
(including gates and stiles)
ancillary to a main proposal, and
all should be clearly specified
and shown on a map or plan of
the common, normally at a scale
not smaller than 1:2500, also
indicating the boundaries of the
common as registered (or
exempt from registration) and
the Ordnance Survey national
grid references.

Copies of a notice of the
application should be advertised
by publishing it in three
successive issues of two of the
principal local newspapers (in
Wales the requirement is for one
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advertisement in two separate
newspapers), and by displaying
it in the vicinity of the site
mentioned in the notice.

Copies should also be served
on the councils of the districts,
boroughs, parishes and
communities within which the
common is wholly or partly
situated.

The notice should be
sufficiently detatled to enable
anyone reading it to know
whether he or she may wish to
object to the application. Tt
should indicate where a map or
plan of the proposal can be
inspected, and this should be
readily accessible to persons
living within reach of the
common.

The closing date for objections
to Defra or NAW should be not
less than 21 days from the date
of the first newspaper
advertisement. Objections may
be made by fax or email.

The applicant must send to
Defra or NAW the application
form and all supporting
documents as soon as the last
advertisement has been
published.

The applicant must also send a
copy of the application to the
Open Spaces Society at the
same time. In Wales the
applicant must also notify the
Countryside Council for Wales
and, if appropriate, the national
park authority, at this time.

The information given should
be as full as possible,
particularly with regard to the
commons registration

6.17
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particulars (or the reason for it
not being registered, if known),
the proposed operations, the
affected and intended benefits to
the neighbourhood and private
interest, and why it is necessary
to use common land where this
is not self-evident.

Consent can only be given or
refused for the application as
submitted. It is not possible to
impose additional considerations
or make amendments that might
otherwise be thought desirable
as the result of the objections
received or any public inquiry
held. Therefore the application
should also include any
limitations or time and other
conditions which the applicant is
proposing or accepting, and
these should include any
imposed under any planning
permission. (However, it 15
possible for consent to be
granted for only part of an
application, for example the
NAW has given consent for an
accessway but not for fencing
which was also part of the
application.)

When applications are received
by Defra or NAW they will be
circulated to consultees which
will include, as appropriate,
English Nature, the Countryside
Council for Wales, the national
park authority or AONB
conservation board.

The Open Spaces Society will
consider the proposal in
accordance with its policy set
out in appendix 1 to this guide.

Comments and objections
received will be circulated
among those who submit them
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and anyone else who requests
them. Defra or NAW will
consider as much as it can by
exchange of correspondence
with all concerned and, in some
circumstances, a public inquiry
may be required.

Defra and NAW have recently
clarified the circumstances in
which they will hold a public

inquiry.

Defra states in note 14 of'its
revised application form that
‘applications which generate a
significant number of
objections, or where the issues
are complex, may need to be
dealt with by way of a public
local inquiry held by an
independent inspector’.

NAW rarely holds an inquiry
into a section 194 application.
When one 1s held, it is usually
because there are objections to
applications being dealt with by
other divisions of the assembly
relating to the same
development. The legislation
governing those other
applications may mean that a
hearing or inquiry has to be
held, or it may have been
decided that a hearing or
inquiry should be held even if
there is no requirement to do
so. In these circumstances, it is
appropriate for the inspector to
consider the s194 application
{(or other common land
applications) at the same time.
When the s194 application is
the only application being
considered, an inquiry may be
held where there are particular
issues which need to be
explored by testing the
evidence orally. The fact that a

-10 -
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6.25

6.26

large number of objections has
been received does not
necessarily mean there will be a
hearing or inquiry. It will
depend more on whether the
issues raised within a large
number of objections needed to
be tested orally. {Email from
Mr Ray Baldacchino, Planning
Division 1(A), WAG, 11 April
2005.)

The Open Spaces Society took
the Secretary of State for
Environment, Food and Rural
Affairs to the High Court for her
failure to hold a public inquiry
into the fencing of Wisley
Common in Surrey

(R (Ashbrook) v Secretary of
State for the Environment, Food
& Rural Affairs [2004] EWHC
2387, 29 October 2004). The
Hon Mr Justice Collins in the
High Court ruled that it was not
necessary to hold a public
inquiry into every application
for fencing of common land (see
Open Space spring 2005 page
2).

As stated above, the decision
will be either a consent or
refusal of the application as
submitted, subject to the
limitations or conditions offered
at the same time. If the
applicant subsequently wishes
or is prepared to vary these, it
will be necessary to withdraw
the original application and
submit a fresh one. A
successful applicant under this
procedure is not absolved from
any other necessary legal
requirements affecting the
proposal.

In view of these complications,
potential applicants are advised
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7.2

to consult informally with all
those likely to be concerned,
including the Open Spaces
Society, so that the formal
application to be submitted
contains the proposal,
limitations and conditions that
are likely to be the most
ac¢eptable to everyone. Refer
to paragraph 1.12 above.

7.3

ised ;|

Under s29 of the Commons Act

1876, together with s12 of the a.
Inclosure Act 1857, a person

who:

encroaches on, or encloses a
town or village green or a
recreation ground allotted by an
inclosure award, or

erects anything on, disturbs or
interferes with, that green or
ground otherwise than for its
better enjoyment for its proper

purpose

1.4

may, on the information of any
inhabitant of the parish in
which the green or ground is
situated, be summarily
convicted by the magistrates’
court and fined at level 1 on the
standard scale. Moreover,
these illegal actions are also
deemed to be a public nuisance
which is a common law offence
restrainable by an action of the
Attorney-General.

7.5

Under s30 of the Commons Act
1876, an illegal inclosure of, or
encroachment on, any part of a
common not covered by the last
paragraph, may be made the
subject of a removal order by
the county court. This power is

7.6
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not subject to the limitation of
$194 which only applies to
commons where rights of
common were exercised on 1
January 1926, but it is not clear
whether anyone without a legal
interest in the common (as
owner Or commoner) can initiate
the necessary action.

Where consent has not been
properly obtained under
subsection (1) of s194,
subsection (2) provides that:

the county, borough or district
council of the area concerned, or

any person in England (where
works were erected since
28 June 2005)

may apply to the county court
for an order for the removal of
the work and restoration of the
land to its original condition.

That is the only direct remedy
available for a breach of
subsection (1) and it is also
available when the extent of
operations exceeds that which
has been given consent. The
only other possible remedy is
for the planning authority to
seek enforcement for any breach
of development control
requirements.

The 5194(2) remedy is also
available against someone who
has carried out operations
forbidden by another Act to
which a common may be subject
because, therefore, the operation
is not exempt under s194(4).

When a common is owned by a
local authority which is itself the
perpetrator of the unauthorised
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operations (sometimes also in
breach of its duty as planning
authority), and no one is
prepared to use the subsection
(2) remedy. A person who can
establish a legal interest in the
common may then give serious
consideration to seeking
judicial review in the High
Court, but it must be applied
for within three months of the
cause which gives rise to it.
This is not to be undertaken
lightly as it can be expensive,
especially if the case is lost or
you win initially and it is lost
on appeal.

H the owners of a common are
conservators or the National
Trust and no commoner is

concerned about a breach of the

Acts governing that common,
action could be taken to initiate
the subsection (2) remedy.

When a local authority is at
fault, apart from the possibility
of judicial review mentioned
above, a complaint to the Local
Government Ombudsman is
another method of expressing
public displeasure but even
then, the complainant has to
show he or she has been
personally disadvantaged.

Where a common or green has
been registered without the
ownership being known, or
decided under s8 of the
Commons Registration Act
1965, s45 of the Commons Act
2006 enables a local authority
(including a parish or
community council) in whose
area the land (or part of it) is
situated, to take all necessary
steps to protect it, as if it were
the owner in possession, and to

7.10

8.1

8.2

8.2.1

institute proceedings for any
offence.

A defendant under s194(2), or
under s30 of the Commons Act
1876, aggrieved by an
injunction or order of the county
court, or a complainant
aggrieved by a refusal to grant
such an injunction or order, may
(on giving security for costs)
appeal to the Court of Appeal.
To find out more about what
you can do, see our information
sheet C2 How To Take Action
Against Unlawful
Encroachments and Works On

Commons.

Apart from the specific consents
that may be required under s194
or other commons legislation,
operations may be subject to
planning legislation. This
chapter considers when this may
or may not apply.

Agriculture and forestry

The use of land for agriculture
or forestry is completely exempt
from planning control because it
does not constitute development
under TCPA s55(2)(e).
‘Agriculture’, as defined in
TCPA s336(1), includes the
keeping of livestock for the
usual farming purposes but not
horses for riding or hunting.

The stationing of a caravan for
the purpose of providing a
weather-proof place for storage
of and mixing food for cattle has
been held to be ancillary to the
agriculture use and not a
material change of use requiring



planning permission. Unless
some hardstanding has been
provided without the necessary
consent, it might be difficult to
deal with such a caravan under
s194 and, if it is not
mechanically propelled, there is
no offence under s34 of the
Road Traffic Act 1988.

8.2.2 A common cannot be within

the meaning of an agriculture
unit (eg a farm). Therefore
deemed permission under the
GPDO for other agricultural
purposes is not relevant to this

guide.

8.2.3 While the afforestation of

8.3

8.3.1

common land is unlikely to be
practicable if there are
commoners who refuse to
surrender their rights, itis a
possibility, The formation of
private ways for that purpose is
permitted development under
part 7 of schedule 2 to the
GPDQO, but these and any
protective fencing would be
works requiring consent under
5194.

Miscellaneous GPDO
permitted development

The following works possible
on commons, are ‘permitted
development” under the
following parts of schedule 2 to
the GPDO but nevertheless
require consent under s194(1):

Part 2—Minor operations—
including:

the erection or alteration of a
gate, fence, wall or other
enclosure more than one metre
high adjoining a vehicular
highway or two metres high

elsewhere, and not part of an
enclosure surrounding a listed
building.

Part 4—Temporary buildings
and uses:

Buildings, moveable structures,
works, plant or machinery
required during permitted
operations (other than mining)
on or adjoining that land.

Parts 12 and 13—Development
by local or highway authorities:

Smali buildings or works for the
purpose of the authorities
functions on the land, lamp
standards, kiosks, shelters, seats
and other minor items, or for or
incidental to the maintenance or
improvement of adjoining

highways.

Parts 14—16—Works by
certain bodies relating to
watercourses, land drainage and
sewerage.

Part 17—Works by statutory
undertakers. Many of these,
such as public-gas transporters
(ie pipelines), will, when
completed, be wholly
underground except for
indicators and warning. But
works under part 17G, relating
to electricity undertakers, will
often be above ground and this
is considered more fully in
section 8.4 below. Part 17G
does not include communi-
cations networks which, in any
case, are exempt from s194 and
are considered in section 9.10
below.



